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Abstract

There is no specific regulation in CMR regarding with loading and
unloading of goods and waiting that in connection with these
processes. Regardless of national or international difference, when
Turkish Law is needed to be applied, this matter will be clarified in
accordance with the provisions of Book 4 of Turkish Commercial
Code numbered 6102. According to TTK Article 863/3; “If carrier
waits for more than reasonable loading or unloading time on the
basis of contract terms or for the reasons not arising from his or her
own risk area, the carrier shall be entitled to an appropriate fee as
a waiting fee.” By this provision, the conditions which the carrier
may demand a fee for waiting are regulated as follows: - In case of
loading exceeding reasonable time - In case of unloading exceeding
reasonable time; a) If the fee is determined in the contract or b) If
the carrier waits due to the reasons that not arising from his or her
own risk area. Waiting is not a work. Eventhough waiting is only
stated as exceeding time in loading and unloading processes in the
article; in substantial cases, many reasons may cause wait such as
transit customs administration works and procedures, law
enforcement measures, lack of unloading area especially in the
contracts which the carrier is responsible for unloading, disruption
of the ship in ro-ro transportation, employee-employer disputes
like strikes and lockouts, public holidays and similar reasons. The
statement that “the carrier is entitled to a waiting fee if the
reasonable time is exceeded.” takes part in the preamble of the
article 863/3. Besides that it was stated that the principle of “risk
area” is embraced and this principle is based on German doctrine.
In the preamble of the article; a) Insufficient information that may
affect organization safety, b) Disruption of the vehicles are given as
examples of risk area. In other words, it is stipulated that the
waiting fee is deserved providing that the risk area is out of the
carrier’s own area. Hence, it is stated that the principle of risk area,
which is not stipulated for the cases that it is determined in the
contract in TTK, is valid for all waiting. Besides that, if the loss of
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time arises from the risk area of the carrier, mostly, the notion of
“DELAY” is used as a reason of responsibility; however, if the loss
of time arises from the risk area of the sender, consignee or other
relevant person, the notion of WAITING is used. The sender is
responsible in waiting; the carrier is responsible in delay. Waiting
is not a service. However, on the assumption that the vehicle of the
carrier (both trailer, tow truck or both) has been allocated for a
carrying and the carrier expect to earn a unit wage from this work,
he will perform new carrying works and will be entitled to a fee
from them. He cannot get new works because of waiting. In this
case, the carrier is likely to suffer “loss of profit”. In this case, the
claim is not a wage if anything it is actually a compensation.
However, whether there is a loss of carrier or not, this payment is
qualified as penal clause since the payment has been determined in
the contract. TTK regulates that the payment of waiting fee
(compensation) can be determined in the contract whether the
waiting occurs in the risk area of the carrier or not; on the other
hand, if the waiting does not occur in the risk area of the carrier,
the carrier may demand compensation even if it is not determined
in the contract. However, in terms of general liability law, it should
not be accepted that the carrier may demand a fee -even if it is
determined in the contract- when the risk occurs in the risk area of
the carrier and especially the carrier is eligible to prevent it. When
we talk about waiting fee, whether it is determined in the contract
or not, the carrier must be entitled to waiting fee if the waiting does
not arise from the risk area of the carrier. When the articles of TTK
is interpreted according to the purpose rather than the wording;
the thing which may be determined in the contract is the method
and amount of the waiting fee. Otherwise, the carrier should be
able to demand a fee for waiting providing that the waiting occurs
due to the reasons arising from out of his risk area. It doesn't even
have to prove the damage.

Carriage of goods, carrier, loading and discharge of goods, waiting fee.
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Ozet

CMR'’de yiikleme ve bosaltma ve bu stireglerle baglantili olarak ele
alan bekleme ile ilgili 6zel bir diizenleme yoktur. Ulusal veya
uluslararast  ayirimina  bakilmaksizin, Tirk  hukukunun
uygulanmasi gerektiginde bu husus 6102 sayii TTK 4. Kitap
hiikiimlerine gore aydinlatilacaktir. TTK m. 863/3 “tasiyic
sozlesme hiikiimlerine dayanarak veya kendi risk alanindan
kaynaklanmayan nedenlerle makul yiikleme veya bosaltma
stiresinden daha fazla beklerse, bekleme fticreti olarak uygun bir
ticrete hak kazanir.” hitkmii ile; - Makul siireyi asan ytiikleme, -
Makul siireyi asan bosaltma olgularinda a) Sozlesme ile
kararlastirilmigssa ya da b) Sozlesme ile kararlastirilmasa da
tastyicinin kendi risk alanindan kaynaklanmayan sebeplerle
bekleme halinde tasityicinin bekleme igin {icret isteyebilecegi
diizenlenmistir. Bekleme bir is gorme degildir. Bekleme sadece
ylikleme ve bosaltma siireglerinde siire asilmasi olarak belirtilmis
ise de; somut olayda transit giimriik idaresi is ve islemleri, kolluk
tedbirleri, 6zellikle bosaltmanin tagiyici sorumlulugunda oldugu
sozlesmelerde bosaltma yeri bulunmamasi, ro-ro tasimasinda
geminin aksamasi, grev ve lokavt gibi is¢i —isveren ihtilaflari, resmi
tatiller ve benzeri sebepler beklemeye yol agabilmektedir. TTK m.
863/3'tin gerekgesinde kayit ve sart belirtilmeksizin “makul
stirenin agilmas1 halinde tagiyic1 bekleme {ticretine hak kazanir.”
ifadesine yer verilmektedir. Bunun yaninda gerekcede “riziko
alan1” prensibinin benimsendigi, bunun Alman Jgretisine
dayandig1 aciklanmis ve a) Isletme giivenligini etkileyebilecek
yetersiz bilgi, b) Arag gereg¢ temininin aksamasi gibi olgular riziko
alanina Ornek gosterilmistir. Yani, riziko alani tasiyici disinda
olmak kogulu ile bekleme iicretine hak kazanilmasi
ongorilmiistiir. Boylece kanunda sozlesme ile kararlastirma
bakimindan sart kosulmayan riziko alani prensibinin sanki tiim
beklemeler igin oldugu ifade edilmistir. Ote yandan, zaman kayb1
tasiyicinin - riziko alanindan kaynaklanmis ise ¢ogu zaman
sorumluluk sebebi olarak GECIKME, génderen veya gonderilen ya
da bagkaca yiik ilgilisi riziko alanindan kaynaklanmis ise
BEKLEME kavramlar1 s6z konusu olmaktadir. Beklemede
gonderen, gecikmede ise tagiyic1 sorumlu olmaktadir. Bekleme bir
hizmet degildir. Ancak tasiyicinin aracinin gerek romork, gerekse
gekici ya da her ikisi birden bir tasima igin tahsis edilmis ve
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tasiyicinin  bu isten bir birim {icret kazanmay: Ongordiigi
varsayiminda, is bitince yeni tagima isleri yapacak ve onlardan da
ticrete hak kazanacaktir. Iste bekleme sebebi ile bu yeni isleri
alamamaktadir. Bu durumda s6zlesme ile kararlastirilmis olsun ya
da olmasin tasiyictnin muhtemelen “kar yoksunlugu-yoksun
kalinan kazang” zararma ugramas: soz konusudur. Bu durumda
talep edecegi aslinda ticret degil tazminattir. Ancak zarari olsun ya
da olmasin, 6denmesi kararlastirilmis oldugu icin burada soz
konusu olan cezai sart niteliginde bir 6demedir. Kanun, tastyicinin
risk/tasarruf alaninda olsun ya da olmasin bekleme fiicreti
(tazminat1) 6denmesinin s6zlesme ile kararlastirilabilecegini; buna
karsin sozlesme ile kararlastirilmamis ise; bu defa beklemenin
kendi risk alaninda olmamamas: halinde ticret (tazminat) talep
edebilecegini diizenlemektedir. Oysa, genel sorumluluk hukuku
bakimindan, tastyicinin kendi risk/tasarruf alaninda gerceklesen ve
ozellikle tasiyicinin 6nleyebilecegi beklemelerden dolay1 -s6zlesme
ile kararlastirilmis dahi olsa- tasiyicinin bedel talep etmesinin
kabul edilmemesi gerekir. Bekleme {icretinden s6z edildiginde,
sozlesme ile kararlastirilsin ya da kararlastirilmasin, bekleme eger
tasiyicinin risk/tasarruf alanindan kaynaklanmiyorsa, tastyicinin
ticrete hak kazanmasi gerekir. Kanun lafzindan ziyade amacina
gore yorumlandiginda; burada sozlesme ile kararlastirilabilecek
olan, bekleme ticretinin hesaplama yontemi ve miktaridir. Yoksa,
tasiyicr  kendi risk/tasarruf alaninda meydana gelmeyen
sebeplerden dogan beklemeden her halde {icret isteyebilmelidir.
Bunun i¢in zarar1 dahi ispat etmesi gerekmez.

Esya tasima, taswyici, yiikleme ve bosaltma siiresi, bekleme, bekleme iicreti.
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