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Abstract

Carriage work as a commercial activity is regulated in the Book 4
of Turkish Commercial Code (TTK Art. 850 et al.) and carrier who
performs carriage works has the title of trader (TTK Art. 12/1). With
the carriage contract, the carrier is obliged to deliver the goods to
the place designated for delivery and deliver them to the consignee
there; in return, the sender is obliged to pay the carrier fee (TTK
Art. 850/2). The fee is an element of the carriage contracts and free
carriages (accommodation carriages) are beyond the scope of the
TTK. Carriage fee can be clearly determined in the carriage contract
and registered in the carriage bill (TTK Art. 857 /1-k). Even if the
carriage fee is not determined in the contract, the carrier may still
demand a fee because the carrier is a trader and the fee is an
essential element of the carriage contract (TTK Art. 20/1). In such a
case, the fee is determined according to the tariff [Road Carriage
Code (KTK) m. 11]; if there is not a tariff, the fee is determined by
the Court by taking several factors into consideration such as the
type and quantity of the goods to be transported, distance, route
status and etc. (TTK Art. 870/4). The fee may be in form of payment
of some amount of money, as well as benefits other than money. As
arule, the sender is obliged to pay carriage fee (TTK Art. 850/2) and
the carrier is entitled to carriage fee upon delivery (TTK Art. 870/1).
After which the goods are delivered to the delivery place, the
consignee enters into obligation to pay the carriage fee (TTK Art.
871/1-2) upon his request with regard to delivering the goods to
him. If the consignee does not want to pay the carriage fee, the
carrier may not deliver the goods to the consignee and can use his
right of detention on the goods (TTK Art. 891). Although the
carriage contract is concluded between the sender and the carrier,
the carrier may not carry the goods itself but may get the goods
carried to the subcarriers. When such sub-carriage contract is
concluded, the subcarriers which actually carry the goods may
request the carriage fee from the contractual carrier, which is the
party of the sub-carriage contract, not the sender. The carriage fee
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is divided into the two groups as carriage fee in a narrow sense and
carriage fee in a broad sense. The fee (TTK m. 850/2) that the carrier
may demand in return for delivering the goods to the consignee by
taking them to the delivery place is the carriage fee in a narrow
sense. On the other hand, the receivables within the scope of the
performance of the carrier in the carriage contract, the expenses,
compensations, waiting fees and etc. which the sender may
request, are deemed as carriage fee in a broad sense (TTK Art. 870/1
and 3). In this study, carriage fee in a narrow sense will be
examined. Carriage fee is not particularly regulated in Convention
on the Contract for the International Carriage of Goods by Road
(CMR) which is related to carriage of goods by international road
and Republic of Turkey is a party to it. According to CMR Article
1, one of the conditions of implementation of the agreement is that
the carriage is executed for a fee. According to CMR Article 6/1, the
parties may register the issues related to the carriage fee to the
carriage bill. The provisions in TTK which are related to the person
is responsible for the carriage fee and the calculation of the fee are
not included in CMR. In the cases of international carriage of goods
in which implementation of CMR is required, the special
provisions of TTK shall be applied in cases where the applicable
law is Turkish Law.

Carriage of goods, carrier, sender, consignee, carriage fee.

Ulusal ve Uluslararas1 Karayolu ile Esya Tagimasinda Tasima Ucreti

Ozet

Bir ticari isletme faaliyeti olarak tasima igsleri, Tiirk Ticaret
Kanunu'nun (TTK) 4. Kitabinda diizenlenmis olup (TTK m. 850
vd.), bu kapsamda tasima isini gergeklestiren tasiyici tacir sifatina
sahiptir (TTK m. 12/1). Tasima sozlesmesiyle tasiyici, esyay1 varma
yerine gotiirmeyi ve orada gonderilene teslim etmeyi; buna karsilik
gonderen de tasiyiciya, tasima ticretini 6demeyi borglanmaktadir
(TTK m. 850/2). Ucret, tasima sozlesmesinin bir unsuru olup
ticretsiz yapilan tagimalar (hatir tasimalar1) TTK kapsami disinda
kalmaktadirlar. Tagsima fticreti, tasima soOzlesmesinde acikca
kararlastirilabilir ve tasima senedine de kaydedilebilir (TTK m.
857/1k). Sozlesmeyle Kkararlastirilmasa bile, tasiyici tacir
oldugundan ve fticret tasima sozlesmesinin ash bir unsuru
oldugundan, tasiyic yine {icret talep edebilir (TTK m. 20/1). Bu
durumda ticret, tarifeye gore [Karayolu Tagima Kanunu (KTK) m.
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11]; tarife so6z konusu degilse tasima konusu esyanin tiirii ve
miktar1, mesafe, giizergah durumu gibi hususlar dikkate almarak
mahkemece belirlenecektir (TTK m. 870/4). Ucret, bir miktar
paranin 0denmesi seklinde olabilecegi gibi, paradan baskaca
menfaatler de olabilir. Tagima ticretini, kural olarak gonderen
odemekle yiikiimlidiir (TTK m. 850/2) ve tasiyici esyay: teslimle
birlikte tagima ticretine hak kazanir (TTK m. 870/1). Gonderilen de
esyanin teslim yerine varmasmndan sonra tasiyicidan, esyanin
kendisine teslim edilmesini istemekle birlikte, tasima ticretini
o0deme yiikiimliiliigii altina girmektedir (TTK m. 871/1 ve 2). Eger
gonderilen, tasima {icretini 0demek istemezse, tasiyici esyayl
gonderilene teslim etmeyip esya {izerinde hapis hakkin
kullanabilir (TTK m. 891). Tasima stzlesmesi gonderen ile tasiyici
arasinda akdedilmekle birlikte, tasiyic1 esyay1 kendisi tasimay1p alt
tasiyicilara tasitabilir. Boyle alt tasima sdzlesmesinin kuruldugu
durumlarda, esyay: fiilen tasiyan alt tasiyicilar tasima iicretini
gonderenden degil de, alt tasima stzlesmesinin tarafi olan akdi
tastyicidan talep edebilirler. Tagima ticreti, dar ve genis anlamda
tagima tcreti olarak ikiye ayrilmaktadir. Tagiyicinin esyayr varma
yerine gotiirerek gonderilene teslim etmesi karsiiginda
isteyebilecegi ticret (TTK m. 850/2), dar anlamda tasima ticretidir.
Buna karsilik, tastyicinin tasima sozlesmesini ifast kapsaminda,
gonderen veya gonderilenden talep edebilecegi giderler,
tazminatlar, bekleme ticreti vs. alacaklar ise genis anlamda tasima
ucretini olusturmaktadir (TTK m. 870/1 ve 3). Calismada dar
anlamda tasima {icreti incelenecektir. Uluslararasi karayolu ile esya
tasimalariyla ilgili, Tiirkiye'nin de taraf oldugu, Karayolu ile
Uluslararast Esya Tasinmasi Sozlesmesine Iliskin Anlasmada
(CMR), tagima ticreti 6zel olarak diizenlenmemistir. CMR m. 1
uyarinca, anlasmanin uygulama sartlarindan biri de tagimanin
ticret karsihiginda yapilmasidir. CMR m. 6/11'ya gore, taraflar,
tasima ticretiyle ilgili hususlar1 tasima senedine kaydedebilirler.
Tasima fticretini Odemekle yiikiimlii olan kisi ve iicretin
hesaplanmasiyla ilgili TTK'daki hiikiimler CMR’de yer
almamaktadir. CMR'nin uygulanmasinin gerektigi uluslararasi
esya tagimalarindaki tasima dicretiyle ilgili hususlarda,
uygulanacak hukukun Tiirk hukuku olmasi durumunda, TTK"daki
ticretle ilgili 6zel hiikiimler uygulanacaktir.

Esya tasima, tasiyici, gonderen, gonderilen, tasima iicreti.
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